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A. IDENTITY OF PETITIONER

Donald Winsor, the appellant below, asks this Court to
review the Court of Appeals decision referred to in section B.

B. COURT OF APPEALS DECISION

Winsor requests review of the Court of Appeals unpublished

decision in State v. Winsor, COA No. 80373-5-I, filed March 15,

2021. The decision is attached to this petition as an appendix.

C. ISSUE PRESENTED FOR REVIEW

Is review appropriate under RAP 13.4(b)(1) where the Court
of Appeals decision conflicts with this Court’s prior decisions on the
issue of harmless error?

D. STATEMENT OF THE CASE

1. Trial Proceedings

The King County Prosecutor's Office charged Donald Winsor
with rape of a child in the first degree, child molestation in the first
degree, and communicating with a minor for immoral purposes for
conduct alleged to have occurred with B.D., a five-year-old neighbor.
CP 3-4, 27-28.

At trial, B.D.’s 11-year-old sister, M.B., testified that on
November 20, 2017, she entered Winsor's house to retrieve B.D. for

dinner and saw Winsor performing oral sex on B.D. RP 1459-1460.



M.B.’s testimony was undercut by B.D. himself, who repeatedly
denied during his testimony that Winsor had ever touched him
inappropriately. See RP 1627-1630.

The prosecution played two recordings for the jury. The first
was a recorded interview of Winsor following his arrest, in which he
admitted performing oral sex on B.D. as well as other sexual contact
and communications. RP 1137-1175; exhibit 1. The second was a
recorded interview of B.D. conducted by forensic child interviewer
Alyssa Lane. During that interview, B.D. eventually made statements
indicating sexual contact with Winsor. RP 1532-1570; exhibit 11.

In closing arguments, the State emphasized Winsor's
recorded statement, B.D.’s recorded interview, and M.B.'s in-court
testimony as corroborative of one another. RP 1731, 1798. The
defense challenged the credibility of M.B.’s testimony regarding what
she had claimed to see. RP 1781. The defense also asked jurors to
reject B.D.’s recorded statement where that statement revealed he
was incapable of telling the truth, he had initially denied any improper
contact, and those denials were consistent with his trial testimony.
RP 1783-1784. Finally, defense counsel challenged Winsor's

statement to police, describing it as “bizarre,” suggestive of an elderly



man who intentionally made up a story to be charged with a crime,
and insufficiently corroborated by reliable evidence. RP 1769-1774.

2. Court of Appeals

As he had argued in the trial court, on appeal Winsor argued
the trial court had erred in admitting the recorded forensic interview
with B.D. under RCW 9A.44.120 and State v. Ryan, 103 Wn.2d 165,
691 P.2d 197 (1984), challenging several of the lower court’s findings
in support of its decision. See Brief of Appellant, at 1-34. Winsor
also argued there was a reasonable probability that admission of
B.D.’s interview — particularly where B.D. himself testified there had
been no improper touching — materially affected the outcome at trial
and required reversal. See Brief of Appellant, at 35 (citing State v.
Cunningham, 93 Wn.2d 823, 613 P.2d 1139 (1980)).

The Court of Appeals ruled that, even if the interview of B.D.
was erroneously admitted, the error was harmless in light of Winsor's
recorded admissions, which were corroborated by M.B.’s testimony
regarding what she had seen. Slip. Op., at 4-7

Winsor now seeks this Court’s review.



E. ARGUMENT

REVIEW IS APPROPRIATE UNDER RAP 13.4(b)1)
BECAUSE DIVISION ONE'S HARMLESS ERROR
ANALYSIS CONFLICTS WITH A DECISION FROM THIS
COURT.

In State v. Cunningham, 93 Wn.2d at 831, this Court held that

evidentiary error requires reversal if, within reasonable probabilities,
the error materially affected the outcome at trial. In that case, this
Court found the improper admission of recorded statements
harmless because, “[w]holly independent of [the recordings], the jury
could have reached no other rational conclusion that defendants . . .
were guilty as charged.” Id. Indeed, in Cunningham, the
defendants did not dispute the content of their statements and even
used those statements as part of their defense strategy. Id. at 832-
833.

In finding harmless error in Winsor's case, the Court of
Appeals purported to apply the correct standard. See Slip op., at 4,

7 (citing State v. Kindell, 181 Wn. App. 844, 853, 326 P.3d 876

(2014)). But it is impossible to reconcile that standard with the
court’s ultimate conclusion that B.D.’s recorded statement could not
have had a material impact on the trial outcome, particularly where

B.D. denied improper contact at trial and the defense challenged the



veracity of Winsor's confession. The Court of Appeals decision
conflicts with this Court’s decision in Cunningham and is contrary to
the required analysis set forth in that case. Review is appropriate
under RAP 13.4(b)(1).

F. CONCLUSION

Winsor respectfully asks this Court to grant his petition and
reverse the Court of Appeals.
DATED this 13th day of April, 2021.
Respectfully submitted,

NIELSEN KOCH, PLLC

DAVID B. KOCH, WSBA No. 23789
Office ID No. 91051
Attorneys for Petitioner
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3/15/2021
Court of Appeals
Division |
State of Washington

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

STATE OF WASHINGTON,
No. 80373-5-1
Respondent,
DIVISION ONE
V.
UNPUBLISHED OPINION
DONALD WILLIAM WINSOR,
Appeliant.

MANN, C.J. — Donald Winsor appeals his convictions for rape of a child, child
molestation, and communicating with a minor for immoral purposes. He argues that the
trial court erred by ruling that the videotaped interview of the child victim, B.D., was
admissible at trial. But even if inadmissible, any error was harmless. The jury heard
Winsor's detailed videotaped confession which was corroborated by B.D.’s sister’s
eyewitness account.

We affirm.

FACTS

In November 2017, 5-year-old B.D. lived with his mother, grandmother, and 11-

year-old sister, M.B., in Enumclaw. Winsor, then 69 years old, lived next door to B.D.

and his family. Winsor and B.D.’s grandmother were close friends and often went for

Citations and pin cites are based on the Westlaw online version of the cited material.



No. 80373-5-1/2

walks together in the neighborhood. Winsor also became “best friends” with B.D. B.D.
had a standing invite to visit and would often wander over whenever he felt like it.

On November 20, 2017, B.D. was visiting Winsor at his house. B.D.'s sister, 11-
year-old M.B., went to Winsor’s house to get B.D. for dinner. She did not see B.D. or
Winsor in the kitchen or living room, so she proceeded towards Winsor's bedroom.
Standing outside Winsor's bedroom, she saw B.D. laying on the bed with his pants
down and no underwear. Winsor was on fop of B.D. and was licking B.D.’s penis.

M.B. returned home and told her grandmother what she had seen. She then
returned to Winsor's house and knocked on the back door; Winsor and B.D. came to the
door, and M.B. and B.D. went home. The next day, B.D.’s mother reported the incident
to the police.

The next day, B.D. and M.B. separately met with forensic child interviewer Alyssa
Layne. The interviews were videotaped. In his interview, B.D. stated that he was
playing “hide and seek with your pants down” with Winsor. B.D. said when it was
Winsor’s turn to hide “he hid right in his bedroom” and finding him was easy because
“he’s just laying on the bed.” B.D. said “Don said part of the game is pulling your pants

~down.” He said Winsor “just wanted to play with my weanie and that’s all.” He said
Winsor “just wiggled it around” with his fingers. He demonstrated the hand motion that
Winsor used when touching his penis. He said Winsor “told me that he didn’t want
anybody to know” about their game.

Winsor was arrested that same day and charged with first degree rape of a child,
first degree child molestation, and communicating with a minor for immoral purposes.

The police interviewed Winsor after his arrest. The interview was videotaped. Winsor
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confessed to performing oral sex on B.D., as well as other sexual contact and
communications.

After a pretrial hearing under CrR 3.5, the trial court determined that Winsor's
recorded interview was admissible. Also prior to trial, the State offered B.D.’s recorded
interview as evidence arguing that the recorded statements were admissible under a
statutory hearsay exception for disclosure of sexual misconduct made by a child under
10 years old. RCW 9A.44.120." Winsor objected on two grounds: (1) that B.D. was not
competent to testify at the time of the interview and (2) that B.D.’s statement lacked the
necessary indicia of reliability required under RCW 9A.44.120 and State v. Ryan, 103
Wn.2d 165, 691 P.2d 197 (1984). The trial court concluded that B.D. was competent to
testify and that his videotaped interview had sufficient indicia of reliability.

Trial took place in May and June 2019. Pursuant to the court’s pretrial rulings,
both B.D’s and Winsor’s videotaped interviews were played for the jury. Winsor did not
testify. B.D. testified that he did not know if Winsor ever touched him inappropriately
and did not remember Winsor touching him with his fingers or mouth. M.B. testified as
to what she saw on November 20, 2017.

The jury convicted Winsor as charged. Winsor appeals.

' RCW 8A.44.120(1) provides:

“A statement not otherwise admissible by statute or court rule is admissible in evidence

in...criminal proceedings . . . if

(a)(i) It is made by a child when under the age of ten describing any act of sexual contact
performed with or on the child by another . . .

(b)The court finds . . . that the time, content, and circumstances of the statement provide
sufficient indicia of reliability; and

(c) The child either . . . [tlestifies at the proceedings; or. . . [i}s unavailable as a witness . . .
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ANALYSIS

Winsor contends that the trial court erred in concluding the recorded interview of
5-year-old B.D. was admissible under RCW 9A.44.120 and Ryan. The State argues
that the trial court did not err, but even if it did, any error was harmless because there
was overwhelming evidence of Winsor’s guilt. We agree with the State that even if
there was error, the error was harmless.

Because B.D. testified at trial, Winsor’s right to confrontation was satisfied. See
State v. Price, 158 Wn.2d 630, 650-51, 146 P.3d 1183 (2006).? Thus, any error in
admitting B.D.’s hearsay statements was not of constitutional magnitude. State v.
Warren, 55 Wn. App. 645, 650, 779 P.2d 1159 (1989). A non-constitutional error
warrants reversal “only if there is a reasonable probability that the error materially

affected the outcome of the trial.” State v. Kindell, 181 Wn. App. 844, 853, 326 P.3d

876 (2014).

To find Winsor guilty of first degree child molestation, the jury had to find that he
had “sexual contact” with B.D. See RCW 9A.44.083. To find Winsor guilty of first
degree rape of a child, the jury had to find that he had “sexual intercourse” with B.D.
See RCW 9A.44.073. To convict Winsor of communicating with a minor for immoral
purposes, the jury had to find that Winsor communicated with B.D., a minor, “for
immoral purposes.” RCW 9.68A.090(1). For purposes of this statute, “communicate”
includes conduct as well as words, and “immoral purpose” refers to sexual misconduct. .

State v. Falco, 59 Wn. App. 354, 358, 796 P.2d 796 (1990).

2 In Price, the Supreme Court concluded that out-of-court statements made by a 6-year-old victim
of child molestation were admissible and satisfied the purposes of the confrontation clause because the
child testified at trial and was subject to cross-examination, despite the child’s inability to recall the
events.
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Any error in admitting B.D.’s videotaped interview was harmless because Winsor
confessed, on a videotape shown to the jury, to sexual contact and sexual intercourse
with B.D., and to communicating with B.D. for the immoral purpose of sexual
misconduct.

As Winsor explained:

Well, it started earlier this summer, just sort of messing around, and one
day he came in and | sort of masturbated him. And then that led to, he
said, oh well, you can put—you can put it in your mouth, if you don’t bite it.
So, okay. So that was—went on for—!| mean, the one time. And all of a
sudden last week, last weekend in fact, he was wanting me to play with
him and to put it in my mouth and he—next think you know, the next day
he comes over, he wanted it done again. Well, okay. So then Monday he
came over and we—I kept telling him, we can't do that. We can’t do it, but
he was wanting it. Oh, he said, it feels good, so . . . And like | say,
that's—then Monday—pardon me-—Monday he came over. He said—
asked me if we could go to my bedroom. Oh, okay. Bedroom. Well,
anyway, his sister came in to get him and she—she was in the kitchen.
We were in the bedroom. So that’s when, | think, that she knew
something was going on. So she went over, told Grandma, and then
when he went home, evidently he thought (unintelligible), so, and he told.
Because | told him before, | said, well, you can’t tell anybody. Oh, no, he
says, | won't tell anybody, you know, and that's—that's all—all that was
led up to it.

Winsor admitted he knew B.D. was “only five.”
Winsor was later asked by the officer to “walk me through, through the first time,
how it led up and . . . kind of what happened, the whole picture.” Winsor responded,

Well, he was—Iike | say, he was coming in and | just sort of said to him, |
asked him, | said, well, if you don’t want me to do anything, let me know . .
- Well, then, oh, okay. Well, then next thing you know, then he pulls his
pants down and I—like | say, | was just playing with him and then all of a
sudden it led to, like, well, well, gee, if you want to, he says, he says, but
don't bite. So that's— that's more or less what—what happened there.
And like | say, | told him, | said, we can’tdo it . . . That's it. Well, then, all
of a sudden, | say, this—I said a couple days ago or so, he wanted—he
had to have it done, so—well, he didn't have to. | mean, | didn’t have to
do it, but I did, which is wrong on my part. It's like, and then he kept
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wanting it done. Well, stupid me, | kept doing it. So, I'm—Ilike | say, | know
| shouldn’t have.

The officer asked about the first time it happened and whether Winsor or B.D
initiated it. Winsor responded that it was “more on my part . . . because he was sort of
hesitant about it. He didn’t really. And then, but then after and it was all right with him.
And in fact, like | say, he was wanting to—he was wanting me to have oral sex with him
even after that, the next day, or whatever, and | told him, | said, [B.D.], | can’t”

The officer then asked when it first happened “did you give him oral sex or were
you just touching him with your hands?” Winsor responded,

The first [time] | was just touching him with it, with my hand. | was just sort

of seeing, like maybe seeing how far | could go and then—and then all of

a sudden, then like | say, then he sort of like, oh, well, then—then he sort

of, like say, well, if —well, as long as if you don't bite it, he says. And it's

like I'm thinking, well, you know, | wonder if he’s ever had it before. |

mean, it just seemed sort of strange that all of a sudden he would say that

.. . Because, | mean, he wouldn’t know. Why in the heck would all of a

sudden he say something like that?

So, it was like, you know, sort of a two-way street, but of course it's my
fault for doing it.”

Winsor explained that he was “sort of like grooming him a little bit, but not really
too grooming him. It just got to a point where—I don’t know. | just, | just, | mean, like |
say, | know damn well | shouldn’t have done it. | was told before not to do it.”

Two days before Winsor’s interview, Winsor explained “[T]he last time, which
was, like | say, a couple days ago, Monday, it was his sister had came into the kitchen
and she hollered to him. And so anyway, he rolled off the bed and put his pants up and
what have you. And so | guess she—she knew something was going on then.” Winsor
further explained that on Monday B.D.:

hid behind the chair, but | knew he was there, because he always laughs
and makes himself . . . So then he goes, goes into the bedroom and gets
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under the bed. And so anyway, | was getting ready to watch football, |
think it was, and he comes in on the couch and he says, do you want to
go—do you want to go to the bedroom, and | says [sic] yeah, okay. And
that was he gets on the bed, pulls his pants down, and | proceed to give
him oral sex.

M.B.’s testimony corroborated Winsor's confession about November 20, 2019.
M.B. testified that, standing outside Winsor’s room, she saw B.D. laying on the bed with
his pants down. She said she could see B.D. from the waist down and B.D. did not
have underwear on. She said Winsor was on top of B.D. with his clothes on. She said
that Winsor was licking B.D.’s “thingy,” or “dick.”

In short, Winsor’s gave a detailed and comprehensive confession of sexual
contact and sexual intercourse with B.D., as well as communicating with him for the
purpose of sexual misconduct. He does not challenge this confession on appeal.
Winsor's confession was corroborated by M.B.’s eyewitness testimony.

Thus, even if it was, arguendo, error to introduce B.D.’s interview, there is no
‘reasonable probability that the error materially affected the outcome of the trial.”

Kindell, 181 Wn. App. at 853.

Affirmed.
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WE CONCUR:
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